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THE COURT: Please be seated everyone.

THE COURTROOM DEPUTY: This Court calls Case No.

09-CV-21406 Trilogy Properties, LLC versus SB Hotel Associates

and Donald Trump, et al.

Counsel, please state your appearances.

MR. BECK: Good afternoon, Your Honor, Jared Beck on

behalf of the plaintiff; with me at counsel table is Elizabeth

Lee Beck.

THE COURT: Good afternoon, Mr. Beck, Ms. Beck.

MR. RUSSOMANNO: Good afternoon, Your Honor, Herman

Russomanno, Robert Borello and Herman Russomanno, III for the

Trump Defendants.

And we thank you for the professional courtesy of

allowing Mr. Alan Garten the vice president and general counsel

to participate by telephone.

THE COURT: Good afternoon, Messrs. Russomanno, Mr.

Borello, Mr. Garten.

We're here today to take up a matter that had been

kind of held in abeyance. This matter had been brought to my

attention I believe in or around December, sometime near the

end of the year.

However, the parties had indicated their desire to

engage in mediation, so I set the matter aside thinking that

there might be a possibility that there would be some

resolution.
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There has been no resolution, so we now return to what

the next steps are in this matter. For purposes of the record,

this matter involves the failure of the defendants to disclose

insurance policies in this case; which has been going on for

quite some time now.

So, I wanted to discuss with the parties what a viable

schedule was for discovery on this matter and what the parties'

proposals were for going forward in this matter.

I will hear first from Mr. Beck, and I will then turn

to Mr. Russomanno.

MR. BECK: Thank you, Your Honor. May I stay at counsel

table?

THE COURT: And I usually mention this out front. You

may remain at counsel table, but you have to stay seated in

order to be heard. It's hard to pick up your voice if you are

standing.

So, you can either use the podium if you wish to

stand, or you can remain seated at counsel table and use the

microphone.

MR. BECK: Thank you, Your Honor, I will remain seated

at counsel table.

THE COURT: All right.

MR. BECK: First, Your Honor, we had e-mailed a

proposed discovery plan to defendants' counsel on Monday, and

their response to us was they don't believe we have any basis
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for discovery to take place --

THE COURT: Let me stop you there. We can just zip

right by that because we actually do have a basis, and we will

be conducting discovery. So let's talk about what the scope is,

and how we should proceed.

Do you have a copy of the proposed schedule with you,

Mr. Beck?

MR. BECK: I have two copies of the e-mail I sent to

defense counsel.

THE COURT: If you would pass it up.

MR. BECK: Yes, Your Honor.

THE COURT: And, Mr. Russomanno, I will give you

access to the record. Obviously you disagree with Mr. Beck.

But I don't think it will come as a galloping shock to anyone

that this issue needs to be fleshed out.

That being said, the policy is an AIG policy; is that

correct?

MR. BECK: That's correct, Your Honor.

THE COURT: All right. Thank you.

Mr. Russomanno, I will let you tell me what it is you

want to tell me about why we shouldn't have any discovery, and

then we will talk about the proposal.

MR. RUSSOMANNO: Thank you, Your Honor. With regard to

your order, and anticipating what would take place we were

proactive in this matter.
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We did receive the proposed discovery plan on Monday,

March 17th, and we did respond we felt there was no need for

discovery on this issue. However, we went ahead and conducted

the discovery and would like to present it to this Court.

What we believe is the discovery plan being proposed

by plaintiffs is so far reaching, so overbroad, so expensive --

and will lead to, I believe, the plaintiffs continuing to seek

tens of thousands of dollars on issues related they say to this

case.

What we did, Your Honor -- and Mr. Garten is on the

phone -- because the claim was made that somehow Trump or his

organization, to use their words, engaged in some type of

national litigation strategy to not disclose insurance

policies, which the Trump Defendants deny.

THE COURT: Yes.

MR. RUSSOMANNO: And in fact, Your Honor, in searching

for this as to cases where the subject policies of insurance,

where you talk about return of earnest money deposits on Trump

real estate projects -- and we will submit this to the Court in

a filing, and counsel as well.

THE COURT: All right.

MR. RUSSOMANNO: First, in the case of Allen, et al

versus the Trump Organization, United States District Court for

the Middle District of Florida, 09-CV-2493-SDM-TGW, it was

disclosed.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

6

In the case of O'Brien et al versus Trump in the

Superior Court of California, Los Angeles County, Case No.

BC-409651, was disclosed.

In the case of Ksosrvi et al, the Trump Corporation,

the Superior Court of California, Orange County, Case No.

3020080012912 it was disclosed.

In the case of Coe (phonetic) et al versus the Trump

Organization, which is the Superior Court of California, Los

Angeles, it was disclosed; with the Case No. BC-433300.

So Your Honor with regard to -- and we have the

filings, we have the disclosure information and we have a

packet. And with Your Honor's permission if we could submit

that to Your Honor and plaintiffs' counsel.

We want to show first of all there is no need for what

we feel is an exhaustive pursuit of something that may run for,

you know, thousands and thousands of dollars.

Especially, Your Honor, when no evidence has come

forth that there is any type of national plan or strategy in

that regard. You know, that's an accusation without backup.

And, again, the defendants take exception to that.

With regard to the continuation of this -- and Your

Honor was -- and to show why insurance, respectfully, Judge,

has nothing to do with this litigation for the following

reasons:

THE COURT: Let me stop you there, Mr. Russomanno,
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because that's not the point, in all candor to you. The point

is, you and your client don't get to make that decision.

The point is, the information is required and

requested. And the point is you are obliged under the rules to

either say, I object to giving you this information for the

reasons I just cut you off, insurance has nothing to do with

this, or I have it and I will provide it.

Not the response you gave here, not the response that

Trump apparently gave in an old case in front of Judge Seitz,

which I just happen to know about because it came across in my

research in another case involving sanctions and this type of

litigation.

You do not get to decide what discovery obligations

you will fulfill and what ones you won't. The prejudice may be

only to the integrity of the Court process, but that has a

value. That is what the discovery is going to flesh out, what

value it has to me.

There may be no prejudice in terms of where we are in

the plaintiffs' capacity to perhaps, not saying they could, but

perhaps recover. Because you have assured the Court that at

least the amount of the policy would be available.

The plaintiff does say it may have influenced the

negotiations, it might have influenced timing. All of these

things I do not know because I do not know why Mr. Garten did

or did not give it up.
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But that will happen within the next few months.

MR. RUSSOMANNO: And, Your Honor, as soon as it was

disclosed by my law firm it was admitted it should have been

disclosed; the policy immediately came.

Because if it stopped at that, where plaintiffs'

counsel could say, we want the policy, but to make a statement

and put it in pleadings that somehow it affected their

negotiations and it was a critical piece; Your Honor really

needs to know the truth.

Because, Judge, that goes to the whole concept of it.

It's not just for one party. Because if it was that important

then the Tiberi case (phonetic) and the Diavoni case (phonetic)

which was just tried up before Judge Streitfeld where a jury

came back a week ago on all counts in favor of Mr. Trump and

others, and never a question was asked about insurance.

There was never an Interrogatory propounded as to

insurance; not a single thing. And why? Because there is a

billion dollar defendant to go after.

And you are right, the crux of the thing is you should

always disclose. And, again, a mistake was made, and it was

corrected. And, in fact, the policy was produced.

And, Your Honor, you made a right call with regard to

sending us to mediation. But here again, there was actually no

prejudice. And I think that you need to have the underlying

basis.
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We had Magistrate Judge O'Sullivan, who is a very

experienced Judge. You know, there is $128,000 at issue here,

meaning if you look at principal -- if you don't want to say

that it is litigation driven by attorney's fees claims in both

cases.

We go, and we want to try to mediate. Counsel brings

their parties, we bring ours -- and even the Friday before they

(inaudible) $800,000 or so.

I wanted to on Monday when it started -- because

everything moves. On the 128,000 claim, put aside interest and

attorney's fees for a moment, when we start the mediation all

of a sudden the first thing -- because Magistrate O'Sullivan

properly asked the question, what is your demand? $5,000,000;

over the weekend, 5,000,000.

I'm just saying, Judge, you want to try to put it in

perspective, and the harm. Yes, you always disclose, you

always properly give everything to the Court that is needed.

But to say you want to conduct discovery, because

obviously there are cases -- and the case is in front of you.

We want to show, number one, we were proactive in trying to get

the information filed.

Is it late? Yes. And again, we apologize to the Court

and to counsel. When we learned of it we went ahead and filed.

Then there is the question about do you overkill the

issue. Do you say things in pleadings that have no rhyme or
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reason. Is that really something that should happen?

The issue is that somehow -- and putting aside you

disclose properly and you give the information. But somehow to

insinuate that that would have had some bearing on strategy --

then, Your Honor, that should be pursued.

Is there anything -- any truth whatsoever in that

fact, or can you just announce it to the Court, just make a

statement and you have no basis in fact?

And if anything the litigation is driven by -- again,

that's their right. But to use that to say that somehow -- or

that the insurance carrier, they had the control. No, the

insured has the right to say.

But that's not the issue, Judge, the issue is what

really happened in these cases, and even in this case. You

make an honest attempt to mediate. And they opened it up by

talking about what happened with regard to the case, and how

they would have made different decisions. And that is simply

not correct.

Having said that, obviously Your Honor controls her

court, and we will abide by what you want. But to make some

kind of thing where this can go on for months -- four to

five months -- and all of these things have to be disclosed, we

would like for the Court, respectfully, to review what we have

submitted, and then see what's to take place. To give us an

opportunity.
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Because, again, we did not just come into court to say

we disagree. And we do disagree with the scope of what they

want to do.

And Your Honor, again, maybe eventually we can get

back to the issues of this case. That is what we're trying to

point out, that we want to obviously cooperate in any way that

we can. But to say that -- some of the things, Your Honor, are

over the top.

But to say that someone has been prejudiced and not --

And I know counsel was as zealous for their two clients in

Broward County where the jury came back against them -- and I

am assuming insurance would be an important part of that case,

and it was never even asked.

And I understand it's not the issue Your Honor is

dwelling on, but I just wanted to bring that to the Court's

attention.

THE COURT: All right.

MR. RUSSOMANNO: And if there is anything further I

can assist the Court with I would be happy to do so.

THE COURT: Thank you, Mr. Russomanno. I think I

understand both parties' position.

Again, it's unclear to me what further prejudice could

have been occasioned by this to the plaintiffs. I just don't

know. For example, I know there were codefendants. I don't

know what the insurance contract says.
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I don't know if there was any likelihood that the

codefendants might have asked to be covered by this policy, and

that would have affected it. Nobody knows.

The insurance policy is not before me, and it has not

been fleshed out. I do know that the person to answer these

questions is Mr. Garten.

And so I am going to allow the plaintiffs to take his

deposition within the next few days.

MR. RUSSOMANNO: Your Honor, I respect what you are

saying. But we also have an obligation to assist the Court. If

we know right now that insurance policy did not drive -- they

settled -- you know, we have almost 80 percent plus of the

deposits paid back by other defendants.

We take the position, Your Honor, respectfully that we

were not a defendant that should be in this case. And that

jury found in our favor -- every case is different -- that we

weren't the developer.

THE COURT: Right.

MR. RUSSOMANNO: We had a license agreement. It was

tried before a jury. So, I just want to mention that it's not

as if that strategy -- or when they mention mediation -- and if

they feel that way, why don't they come forward with it with

regard to why they have this good faith belief that somehow

this insurance policy affected their negotiations.

THE COURT: I think you are looking at it a little
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backwards, Mr. Russomanno. I think someone pointed out the

Connelly Georgia Supreme Court case, which really it's

different because of the way Georgia law is styled.

But again, Mr. Russomanno, it is your client's

obligation to be candid and forthcoming.

Five years after the fact, gracious me, there's a

policy, and here we are. And the plaintiff has alleged in at

least one other case, gracious me, there's a policy, here we

are. That is not really the conduct one expects from

sophisticated business parties.

So I am troubled, and I told you I was troubled when

this first came before me. And if I am troubled about your

client making a decision as to what and when and where it will

disclose one matter then that troubled demeanor might bleed

over into other questions in the case when your client has made

decisions of what and when to disclose.

So, in order to just set this aside, make sure it is

or is not an issue, then I want to get to the heart of the

matter. And I think the heart of the matter would be Mr.

Garten, who seems to be at the heart of decision making and

production, at least in this case.

I think the plaintiffs should be allowed at least to

ask about the cases you mentioned, and the cases they cited in

their pleading. And we can reconvene after Mr. Garten has been

questioned.
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I think the documents listed here -- I think, Mr.

Beck, four to five months is probably a little longer than

necessary. And the request is a little more all encompassing

than I anticipated.

And I think instead of Interrogatories you could query

Mr. Garten, and he could give you the answers you are looking

for. I think if Mr. Garten sits down and talks about like cases

and gives a reasoned decision why he either made the call he

did in this case or why for some reason it slipped his mind in

this case and not another, then I think we can get to the heart

of the matter as far as discovery.

I anticipate that Mr. Garten will be questioned about

it. I know everyone's schedules are very busy; you have other

litigation as well. I was hoping that you could do it within

the next 60 days.

And, Mr. Beck, if you could talk to Mr. Russomanno

further about what Mr. Garten could be called upon to bring

that is probably a good idea.

I think if the cases he speaks of -- the cases he

mentioned -- you can make inquiry, and if that's not enough to

put some flesh on the argument you are making about candor as

well as satisfying the Court's concern about candor to the

tribunal then we can talk further.

MR. BECK: Your Honor, we will be allowed to have

production of certain documents I assume?
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THE COURT: Yes.

MR. BECK: And, Your Honor, I am anticipating they may

raise attorney/client privilege to some of the documents. My

concern is this would be a case where the crime fraud exception

applies --

THE COURT: We are not there, Mr. Beck. We are not at

a crime fraud exception. But I do hope that since we are

engaging in this exercise because of failure to adhere to

discovery obligations that we do not walk into a wall where Mr.

Garten is being questioned and the attorney/client privilege

somehow makes the exercise one of futility rather than

illumination.

Certainly Mr. Garten will have had conversations with

lawyers throughout the course of all of these litigations.

And the reason why I am letting the plaintiffs depose

him is because the affidavit, "I just didn't think it was

necessary to disclose.", that's not enough.

There has to be a reason. And he needs to let me know

what that reason is.

MR. BECK: Thank you, Your Honor. And we will confer

on what documents to request. The other issue is, we would

request the deposition be held down here in South Florida, just

because I think the issue was created by their conduct. I don't

think it's fair for us to have to go up to New York to depose

him.
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THE COURT: Well, who wouldn't want come to South

Florida right now considering the Polar vortex they are having

in the eastern part of the country.

MR. RUSSOMANNO: And, Your Honor, we have no issue with

that.

THE COURT: There's 10 feet of snow in various parts

of the Northeast; couldn't be a better time to come down to

South Florida.

MR. GARTEN: May I be heard, Your Honor, it's Alan

Garten.

THE COURT: No, no, Mr. Garten, I don't want to hear

from a party. You need to talk to your lawyers about what it is

you will be doing or not doing.

MR. GARTEN: Only that just -- I would like to expedite

the process.

MR. BECK: I would just ask -- could I make a statement

for the record in response to what Mr. Russomanno said about

the last mediation?

THE COURT: All right.

MR. BECK: Everything in there was completely untrue

and not a proper characterization of what happened.

THE COURT: All right.

MR. BECK: As to prejudice in this case, I just want to

state that back in 2012 when the defendants were still jointly

defending this case, Mr. Russomanno conveyed to us a number on
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the phone that was an extension -- we believe was an offer to

settle this case, and it never materialized, and we proceeded

to have summary judgment briefings.

We don't know at that point what exactly happened. It

seems in retrospect something happened with the insurance

policy drying up. And so to say that there is no prejudice I

think is absolutely untrue.

THE COURT: Again, I think that is something you can

examine with Mr. Garten.

And I am open to receiving a supplemental pleading

which sets out the why's and wherefores. And if people are

unclear, let me make clear right now, I don't believe in no

harm no foul.

I do not believe that you get to not disclose whatever

it is in discovery and then five years later say, I am telling

you now but really there's no downside.

There is in fact -- unless there was an amnesiatic

moment or there was some reason that is clearly articulated

that makes abundant sense to me, then there is an issue here,

and there is a sanction that needs to be imposed.

If for no other reason than to deter other corporate

actors from thinking they get to make this kind of decision in

a case.

I am hoping that everyone gets together to make up a

viable schedule so that it won't inconvenience the parties or
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Mr. Garten. And if you believe that we need to get back

together and engage in some further discussion or you believe

that you have clarified the issue, you can let me know that as

well.

But I leave that to the good offices of both sides.

MR. RUSSOMANNO: Just one more thing, Your Honor.

THE COURT: Yes.

MR. RUSSOMANNO: Obviously counsel and I have very

different positions because of the parties we represent. But I

tell you, Your Honor, a wonderful neutral party to all of this

is Magistrate Judge O'Sullivan.

And Magistrate Judge O'Sullivan was present, and as

far as the things that have been mentioned about mediation and

decisions -- my feeling is, is that is a very important source.

And it's been brought up, the mediation privilege,

quite honestly by their pleadings. Magistrate Judge

O'Sullivan is his own Judge, and in fact he presided.

So if there is anything whatsoever that was said --

that I said anything incorrectly -- Magistrate Judge O'Sullivan

was there, he presided, and he knows what occurred at

mediation.

And the final thing, Your Honor, can we on the issue

of say prejudice, do we have any opportunity to propound any

discovery to see if in fact -- what that may be or how in fact

plaintiffs' claim that's an issue, versus the important issue
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that you mentioned and that we just talked about previously? Is

there any proper way for us to pursue that?

THE COURT: Two things; first, I did not interrupt

either side in discussing what happened in front of Magistrate

O'Sullivan, although that was a mediation situation that I

should have no knowledge of or wade into at all.

Although I realize this is kind of a unique set of

circumstances, the prejudice seems to me -- both sides in both

pleadings, and in the several hearings that we have had have

indicated, yes, of course we are amenable to discussion of

resolution, and five years later we're here.

"No, yes, of course it is happening."

That makes me wonder whether people are telling me

something that is not in fact correct -- I don't of course know

why, but they are -- or there is something impeding the, yes,

of course.

That also is an unknown to me. And perhaps this

process will flesh that out a little. As far as reciprocal

discovery, I don't see that that is appropriate or necessary.

I concur that at some juncture plaintiffs must say

more than, we're prejudiced, if they are going to ask for some

type of monetary sanction.

I don't think default is in your future, but there is

going to need to be something; we were sitting down in good

faith to resolve this, an offer was made, and then it was gone
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and this discussion was had. And I don't know how that might

have affected the disclosure of insurance, but maybe it did,

the timing -- and that might be why Mr. Beck wants some

correspondence involving the policy.

Because maybe at the time this discussion was had Mr.

Garten remembered that there was a policy and reached out to

AIG.

So, I think if Mr. Garten asks for correspondence

surrounding a time that he can fix where there was a real back

and forth, I don't think it is untoward to ask to examine the

question of prejudice.

Providing Interrogatories to the individual -- no; I

think what we are going to do is wait for the information we're

going to receive, then I will assume plaintiffs will give me a

supplemental filing explaining where the prejudice is.

But, again, I have already identified the prejudice,

and that is the possibility that the integrity of the Court

process has been under-minded. But I will wait to see what we

have.

Mr. Garten had indicated the brief phrase, and he did

not get it out, before I tried to tell him, no, you have

lawyers.

But I assume he would like it sooner rather than

later. I am always a big proponent of that as well.

So if you want to put your heads together as to
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scheduling that might not be a bad idea. All right. Thank you

for being here. I look forward to hearing from you.

MR. BECK: Thank you, Your Honor.

HEARING CONCLUDED
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