
UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA

ORLANDO DIVISION

ISAR MEITIS,

Plaintiff,

-vs- Case No.  6:08-cv-1080-Orl-22GJK

PARK SQUARE ENTERPRISES, INC.
d/b/a Park Square Homes,

Defendant.
______________________________________

ORDER

I. INTRODUCTION 

This cause comes before the Court for consideration of Plaintiff Isar Meitis’s Motion

for Reconsideration of the Court’s Order, dated December 17, 2008 (Doc. No. 26), filed on

December 23, 2008 (Doc. No. 27).  Defendant Park Square Enterprises, Inc. responded in

opposition on January 13, 2009 (Doc. No. 30).  As such, the Motion is now ripe for

consideration.

II. BACKGROUND

Defendant originally filed its Motion to Dismiss or Strike Plaintiff’s Amended

Complaint on September 22, 2008.  (Doc. No. 15.)  Because Plaintiff initially failed to respond,

Defendant’s Motion was granted.  (See Doc. No. 20.)  However, this Court ultimately granted

Plaintiff’s Motion for Relief From Order Granting Defendant’s Motion to Dismiss Amended

Complaint and ordered Plaintiff to file his opposing memorandum within five days of the
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1In Count I of his Amended Complaint, Plaintiff brings a cause of action for revocation of a
purchase contract at Avalon Lakes or damages pursuant to the Interstate Land Sales Full Disclosure
Act (“ILSFDA”). (Doc. No. 5 ¶ 62.)  
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Motion being reactivated.  (See Doc. No. 24.) The Court ruled on the Motion to Dismiss on

December 17, 2008 based on the arguments presented by the parties. (See Doc. No. 26.)

III. ANALYSIS 

A. Interstate Land Sales Full Disclosure Act (Count I)1

Plaintiff seeks reconsideration of the Court’s dismissal with prejudice of Count I of

Plaintiff’s Amended Complaint in its entirety “because Plaintiff’s damages claim found at

Count I . . . is not barred by the statute of limitations . . . .”  Plaintiff’s Memorandum of Law

in Opposition to Defendant’s Motion to Dismiss or Strike the Amended Complaint (Doc. No.

25) acknowledged that Defendant “submitted a motion to dismiss all counts of the amended

complaint” and failed to raise the argument Plaintiff now presents in his Motion for

Reconsideration.

 Defendant argues in its response that ordinarily a failure to present arguments that

should have and could have been made initially  is not a basis for a reconsideration. The Court

agrees  but will nonetheless reconsider its December 17, 2008 Order (Doc. No. 26) as it is clear

that the damages claim remains viable and should proceed.  The rescission claim in Count I is

barred by the statute of limitations as discussed in the Court’s December 17, 2008 Order,

inasmuch as it was brought after the two-year period for rescission prescribed in §§ 1703(c) and

1703(d). That said, Count I is postured as a claim for damages in addition to rescission.   (See
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2In its December 17, 2008 Order, the Court declined to exercise supplemental jurisdiction over
Count III due to its dismissal of all underlying federal claims.  (See Doc. No. 26 p. 7.)
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Doc. No. 5 ¶ 62.)  Accordingly, the Court finds that Plaintiff may continue to pursue Count I

to the extent it calls for remedies other than rescission.

B. Florida’s Deceptive and Unfair Trade Practices Act (Count III)

Because Count I of Plaintiff’s Amended Complaint will proceed, the Court must revisit

and review the merits of Defendant’s Motion to Dismiss as to Count III of Plaintiff’s Amended

Complaint.2 

When a federal court has jurisdiction over a case it can exercise supplemental

jurisdiction over state claims that are related.  See 28 U.S.C. § 1367.  However, supplemental

jurisdiction is not a right afforded to a plaintiff but rather a doctrine of discretion.  Reid v. Fla.,

2008 WL 2780991 at *4 (S.D. Fla. July 16, 2008) (citing United Mine Workers v. Gibbs, 383

U.S. 715 (1966)).  Supplemental jurisdiction is often exercised in fairness to the litigants,

convenience, and judicial economy. Id.  In this case, because the state claim arises from the

same nucleus of facts as the federal claim and judicial economy would be served by having the

state claim heard in this forum, this Court will exercise its supplemental jurisdiction to address

Plaintiff’s state law claim.

In Count III of Plaintiff’s Amended Complaint, Plaintiff brings an action for violation

of Florida’s Deceptive and Unfair Trade Practices Act (“FDUTPA”), Fla. Stat. § 501.201, et

seq.  Specifically, Plaintiff asserts that he was aggrieved by entering into a contract without

seeing a copy of any property report or offering disclosure statement.  (Doc. No. 5 ¶ 110.)

Further, Plaintiff argues that had he been given the opportunity to review such disclosures in
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advance of signing the contract, he would not have entered into the contract for the sale of the

lot at Avalon Park.  (Id. at ¶ 111.)

In its Motion to Dismiss, Defendant argues that Plaintiff has failed to allege facts

sufficient to state a claim under FDUTPA.  (Doc. No. 15 pp. 15-16.) 

FDUTPA proscribes any unfair or deceptive acts or practices committed in the conduct

of any trade or commerce.  Fla. Stat. § 501 .204(1).  “To state a claim under the FDUTPA, a

party must plead: (1) a deceptive or unfair practice; (2) causation; and (3) actual damages.”

Third Party Verification, Inc. v. Signaturelink, Inc., 492 F. Supp. 2d 1314, 1326 (M.D. Fla.

2007).  “While ‘deception’ and ‘unfair practice’ are not defined under FDUTPA, the Eleventh

Circuit and the Florida Supreme Court have noted ‘deception occurs if there is a representation,

omission, or practice that is likely to mislead the consumer acting reasonably in the

circumstances, to the consumer’s detriment.’”  Maguire v. S. Homes of Palm Beach, 2008  WL

2474657 at *6 (S.D. Fla. June 17, 2008) (quoting Scott v. Capital One Bank, 2008 WL 2157037

at *2 (M.D. Fla. May 20, 2008)).

“Most courts construing claims alleging violations of the Federal Deceptive Trade

Practices Act or its state counterparts have required the heightened pleading standard

requirements of Rule 9(b).” Stires v. Carnival Corp., 243 F. Supp. 2d 1313, 1322 (M .D. Fla.

2002).  “In light of this trend, claims arising under the FDUTPA must be pled with

particularity.”  Fla. Digital Network v. N. Telecom. Inc., 2006 WL 2523163 at *5 (M.D. Fla.

August 30, 2006).   

  Further, a violation of any “law, statute, rule, or ordinance which proscribes unfair

methods of competition, or unfair, deceptive, or unconscionable acts or practices” is a per se
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3Fla. Stat. § 501.2105 provides in relevant part that: “In any civil litigation resulting from an
act or practice involving a violation of this part . . . the prevailing party . . . may receive his or her
reasonable attorney’s fees and costs from the nonprevailing party.”
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violation of the FDUTPA.  Fla. Stat. § 501.203(3)(c).  “Because [ILSFDA] generally proscribes

certain unfair and deceptive trade practices, a violation of [ILSFDA] is a violation of the

FDUTPA as well.”  Trotta v. Lighthouse Point Land Co., LLC, 551 F. Supp. 2d 1359, 1367

(S.D. Fla. 2008) (internal citations omitted), abrogated on other grounds by Pugliese v. Pukka

Dev., Inc., 2008 WL 5142296 (11th Cir. Dec. 9, 2008).  

Accepting the factual allegations in the Amended Complaint as true, and evaluating all

inferences in the light most favorable to Plaintiff, the Court concludes Plaintiff has stated a

valid claim under the FDUTPA.  In Count III, Plaintiff incorporates by reference the alleged

violations of ILSFDA in Count I and claims that “these actions by the Developer are unfair or

deceptive acts” and “are also likely to mislead prospective purchasers.”  (Doc. No. 5 ¶¶ 108,

109.)  Further, Plaintiff’s allegations that Defendant failed to provide a copy of a property report

or offering disclosure statement, “which would have contained important warnings about the

risks associated with purchasing property at the Subdivision,” are sufficient allegations of

deceptive and unfair trade practices.  (Id. at ¶ 110.)  Accordingly, the Court finds that Plaintiff’s

incorporation by reference of the alleged violations of ILSFDA is sufficient to satisfy the

heightened pleading standard of Fed. R. Civ. P. 9(b). 

Finally, Defendant contends that Count III is subject to dismissal for its improper

attorneys’ fees claim.  (See Doc. No. 15 pp. 15-16.)  The Court does not agree.  Plaintiff’s claim

for attorneys’ fees is entirely appropriate.  See Fla. Stat. § 501.2105.3 
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For these reasons, Defendant’s request to dismiss Count III of Plaintiff’s Amended

Complaint will be denied. 

IV. CONCLUSION 

  Based on the foregoing, it is ORDERED as follows:

1.  Plaintiff’s Motion for Reconsideration (Doc. No. 27), filed on December 23, 2008,

is GRANTED.

2.  The Clerk is directed to reopen the case.

3.  The conclusion of the Court’s December 17, 2008 Order is modified to read as

follows:

Defendant Park Square Enterprises, Inc.’s Motion to Dismiss or Strike Plaintiff’s

Amended Complaint (Doc. No. 15), filed on September 22, 2008, is GRANTED IN PART,

DENIED IN PART, AND RENDERED MOOT IN PART.  The Motion is GRANTED insofar

as it seeks to dismiss Plaintiff’s claims for rescission in Count I of the Amended Complaint.

However, the non-rescission aspects of Count I are not dismissed by this Order, and Plaintiff

may continue to pursue Count I to the extent it calls for remedies other than rescission.  The

Motion is DENIED insofar as it seeks to dismiss Count III, and RENDERED MOOT insofar

as it seeks to dismiss Counts II and IV. 

4.  Plaintiff shall file a Second Amended Complaint in compliance with Local Rule 4.01

asserting only those claims remaining by February 4, 2009 .

5.  Defendant’s Motion To Bifurcate Discovery Until Class Certification Issue Is

Resolved (Doc. No. 19), filed on October 17, 2008, is denied.  Plaintiff has failed to comply

with Local Rule 4.04(b).  The Clerk shall redesignate this case as a Track II case.  

Case 6:08-cv-01080-ACC-GJK     Document 31      Filed 01/21/2009     Page 6 of 7



-7-

DONE and ORDERED in Chambers, in Orlando, Florida on January 21, 2009.

Copies furnished to:

Counsel of Record
Unrepresented Party
Magistrate Judge
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